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Item 8.01. Other Events.
 
As previously disclosed, on June 21, 2024, Energous Corporation (the “Company”) entered into an At The Market Offering Agreement (the “Sales
Agreement”) with H.C. Wainwright & Co., LLC, as sales agent (the “Agent”), pursuant to which the Company may offer and sell, from time to time in
transactions that are deemed to be “at the market” offerings as defined in Rule 415 under the Securities Act of 1933, as amended (the “Securities Act”) the
Company’s common stock, par value $0.00001 per share (“common stock”), through or to the Agent (the “ATM Offering”). The Sales Agreement, among
other things, provides for the issuance and sale of up to an aggregate of $7.46 million of shares of the Company’s common stock (the “Shares”).
 
The offer and sale of the Shares will be made pursuant to the Company’s Registration Statement on Form S-3 (File No. 333- 261087), which was declared
effective by the Securities and Exchange Commission (the “Commission”) on December 16, 2021 (the “Registration Statement”), and a prospectus, which
consists of a base prospectus filed with the Registration Statement, and a prospectus supplement, dated December 30, 2024, and filed with the Commission
pursuant to Rule 424(b) under the Securities Act. The Company has also filed a registration statement on Form S-3 (File No. 333-283819) with the
Commission pursuant to the Securities Act on December 13, 2024, which has not been declared effective by the Commission, but extends the eligibility
period of the Registration Statement by 180 days pursuant to Rule 415(a)(5)(ii) under the Securities Act.
 
Pursuant to the Sales Agreement, sales of the Shares, if any, may be made by any method permitted by law deemed to be an “at-the-market offering” as
defined in Rule 415(a)(4) of the Securities Act, including, without limitation, sales made directly on or through the Nasdaq Capital Market or any other
existing trading market in the United States for the Shares, in privately negotiated transactions at market prices prevailing at the time of sale or at prices
related to such prevailing market prices and/or any other method permitted by law. If the Company and the Agent agree on any method of distribution other
than sales of shares of the Company’s common stock on or through the Nasdaq Capital Market or another existing trading market in the United States at
prevailing market prices, the Company will file a further prospectus supplement providing all information about such offering as required by
Rule 424(b) under the Securities Act.
 
The Company is not obligated to make any sales of Shares under the Sales Agreement and the Agent is not required to sell any number or dollar amount of
the Shares but will use commercially reasonable efforts consistent with its normal trading and sales practices and applicable state and federal law, rules and
regulations and the rules of Nasdaq, to sell the Shares from time to time, based upon instructions from the Company (including any price, time, or size
limits or other customary parameters or conditions the Company may impose).
 
The Company intends to use the net proceeds from this offering for general and administrative expenses and other general corporate purposes, research and
product development efforts, potential acquisition of complementary technologies and companies, regulatory activities, business development and support
functions.
 
The Sales Agreement contains customary representations, warranties and agreements by the Company, including obligations of the Company to indemnify
the Agent for certain liabilities under the Securities Act. Under the terms of the Sales Agreement, the Company will pay the Agent a cash commission of
3% of the gross proceeds from sales of the Shares sold under the Sales Agreement, provided, however, that such compensation will not apply when the
Agent acts as principal, in which case the Company may sell the Shares to the Agent as principal at a price agreed upon at the relevant applicable time and
pursuant to a separate agreement the Company will enter into with the Agent setting forth the applicable terms. The Company will also reimburse the
Agent for certain specified expenses in connection with entering into the Sales Agreement and additional amounts for due diligence update sessions
conducted in connection with each such date the Company files its Quarterly Reports on Form 10-Q or its Annual Report on Form 10-K, as applicable.
 
The offering of Shares pursuant to the Sales Agreement will terminate upon the earlier of (i) the sale of Shares pursuant to the prospectus supplement dated
December 30, 2024 having an aggregate sales price of up to $7.46 million or (ii) the termination by the Company or the Agent of the Sales Agreement
pursuant to its terms.
 

 



 

 
This Current Report on Form 8-K shall not constitute an offer to sell or a solicitation of an offer to buy, nor shall there be any sale of the Company’s
common stock in any state in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any
such state.
 
The foregoing description of the Sales Agreement does not purport to be complete and is qualified in its entirety by reference to the full text of the Sales
Agreement, a copy of which is filed as Exhibit 10.1 to the Current Report on Form 8-K, filed with the Commission on June 21, 2024, and is incorporated
herein by reference.
 
The legal opinion and consent of Perkins Coie LLP relating to the issuance and sale of the Shares in the ATM Offering is filed as Exhibit 5.1 to this Current
Report on Form 8-K.
  
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits.
 

Exhibit
No.

 
Description

5.1  Opinion of Perkins Coie LLP, with respect to the legality of the securities being registered.
10.1  At The Market Offering Agreement, dated June 21, 2024, by and between Energous Corporation and H.C. Wainwright & Co., LLC

(incorporated by reference to Exhibit 10.1 to the Current Report on Form 8-K filed on June 21, 2024).
23.1  Consent of Perkins Coie LLP (contained in Exhibit 5.1 hereto).
104  Cover Page Interactive Data File (embedded as Inline XBRL document).

 

 

https://www.sec.gov/Archives/edgar/data/1575793/000110465924073976/tm2417748d1_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1575793/000110465924073976/tm2417748d1_ex10-1.htm
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Date: December 30, 2024 By: /s/ Mallorie Burak
 Name: Mallorie Burak
 Title: Chief Executive Officer and Chief Financial Officer
 

 



 

 
Exhibit 5.1

 
December 30, 2024
 
Energous Corporation
3590 North First Street, Suite 210
San Jose, California 95134

 
Re: Registration Statement on Form S-3 filed by Energous Corporation

 
 

Ladies and Gentlemen:
 
We have acted as counsel to Energous Corporation, a Delaware corporation (the “Company”), in connection with the issuance and sale from time to time of
up to $7.46 million of shares of common stock of the Company, $0.00001 par value per share (the “Shares”), pursuant to the At The Market Offering
Agreement, dated June 21, 2024 (the “Sales Agreement”), between the Company and H.C. Wainwright & Co., LLC. The Shares will be issued pursuant to
the Company’s Registration Statement on Form S-3 (File No. 333-261087), declared effective by the Securities and Exchange Commission (the
“Commission”) on December 16, 2021 (the “Registration Statement”) under the Securities Act of 1933, as amended (the “Securities Act”), the base
prospectus filed as part of the Registration Statement, and the related prospectus supplement dated December 30, 2024 (collectively, the “Prospectus”). The
Company has also filed a registration statement on Form S-3 (File No. 333-283819) with the Commission pursuant to the Securities Act on December 13,
2024, which has not been declared effective by the Commission, but extends the eligibility period of the Registration Statement by 180 days pursuant to
Rule 415(a)(5)(ii) under the Securities Act.
 
We have examined the Registration Statement, the Prospectus, the Sales Agreement and such documents and records of the Company and other documents
as we have deemed necessary for the purposes of this opinion. In such examination, we have assumed the following: (i) the authenticity of original
documents and the genuineness of all signatures; (ii) the conformity to the originals of all documents submitted to us as copies; and (iii) the truth, accuracy
and completeness of the information, representations and warranties contained in the records, documents, instruments and certificates we have reviewed.
 
Based upon the foregoing, it is our opinion that the Shares have been duly authorized by all necessary corporate action of the Company and, upon (i) the
due execution by the Company and registration by its registrar of the Shares, (ii) the offering and sale of the Shares in accordance with the Sales Agreement
and the Prospectus, and (iii) receipt by the Company of the consideration therefor in accordance with the terms of the Sales Agreement, the Shares will be
validly issued, fully paid and non-assessable.
 
We hereby consent to the filing of this opinion as Exhibit 5.1 to the Company’s Current Report on Form 8-K filed with the Commission on or about the
date hereof, to the incorporation by reference of this opinion into the Registration Statement and any amendments thereto, including any and all post-
effective amendments, and to the reference to us under the headings “Legal Matters” in the Prospectus. In giving such consent, we do not thereby admit
that we are in the category of persons whose consent is required under Section 7 of the Securities Act or related rules and regulations of the Commission
issued thereunder.
 
 Very truly yours,
  
 /s/ PERKINS COIE LLP
 

 


